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Germany: Court Defines Standard of Diligence for Corporate Purchaser

German case-law has recently specified the level of care a purchaser must apply when conducting a 
due diligence review in advance of a corporate acquisition: In the case of a concrete indication, the 
purchaser must further investigate into any suspicious circumstances. Otherwise, the purchaser’s 
conduct may be considered as grossly negligent, excluding any warranty claims against the seller.

It is a rare occasion that a dispute subsequent to a cor-
porate transaction (post-M&A dispute) is carried out 
before an ordinary state court. Mostly, such disputes 
are resolved by confidential arbitration and the awards 
are not published for future reference or development 
of the law. However, the District Court of Hamburg 
recently rendered a judgment in a litigation relating to 
alleged breach of warranty in connection with an M&A 
transaction, thereby specifying the level of diligence 
for a corporate purchaser (judgment dated 13 March 
2015, file no. 315 O 89/13).

Facts of the case

The plaintiff had purchased shares of a company from 
the defendant with effect as per 31 December 2007 
(effective date). The target company, a German GmbH 
under financial distress, was active mainly in the distri-
bution of electronic devices for digital video broadcast-
ing to dealers all over Europe.

The purchaser alleged that the target company, by dis-
tributing the devices, had violated applicable patent 
law because the devices required to use a certain video 
compression method in order to fulfil the applicable 
broadcasting standard, which was protected by vari-
ous patents. The target company was therefore subject 
to various claims by the patent owners regarding time 
periods prior to the effective date. 

The Share Purchase Agreement (SPA), held in English 
language, contained several guarantees allegedly vio-
lated. Under the title “Permits”, the SPA stated that 
“the Company has all permits and authorisations nec-
essary for the conduct of its business as now being 
conducted or required for the ownership, lease and/or 
use and operations of its assets and facilities. All such 
permits and authorisations are valid and in full force 
and effect and the Company is in material compliance 
with all such permits and authorisations”. It further 
contained a usual accounts guarantee stating that the 
financial statements had been prepared in accordance 
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with German GAAP, present a true and fair view of the 
financial position, liabilities and provisions etc. 

The court decision

The District Court of Hamburg dismissed the action. 
If held that the seller had neither breached a guaran-
tee under the SPA, nor statutory German law and that 
therefore the purchaser was under no circumstances 
entitled to claim damages from the seller.

First, the Court construed the English-language “Per-
mits” clause and decided that it only related to approv-
als and permits by public authorities and not to licenses 
for patents required for the distribution of the prod-
ucts. This was fully in line with usual practice to sepa-
rate the topics of public permits on the one hand and 
of intellectual property on the other hand in a Share 
Purchase Agreement.

Secondly, the court held that the Seller had not been 
under a legal obligation to establish provisions in fa-
vour of the target company because it had not been 
aware of the risk of recourse by the patent owners. The 
purchaser had not sufficiently stated and evidenced 
that the seller was aware of such third party patent 
infringement claims. Emails and correspondence pre-
sented to the court by the purchaser did not provide 
sufficient indication of a liability risk.

Lastly, the Court ruled that the claims could not be 
based on German statutory law either. The court con-
sidered such claims to be excluded because the pur-
chaser had acted grossly negligent when entering into 
the SPA. Gross negligence is generally present where 
the customary level of care is violated in a particularly 
strong manner. The court remarked that the purchaser 
had confirmed in the SPA that “it has been provided 

with sufficient and satisfactory documentation and in-
formation in relation to the transaction” and pointed 
out that in connection with the litigation warranties, 
the purchaser had been informed about a patent in-
fringement proceeding not related to the specific prod-
uct. Therefore, the court held, the purchaser should 
have asked supplementary questions also about the 
past use of the patents relevant for the specific devices. 
Further, the purchaser should have insisted to include 
clauses in the SPA taking such potential risk into con-
sideration and allocating such risk to the seller.

Key aspects

•  The judgment demonstrates that ordinary public 
courts in Germany are capable to appropriately han-
dle and resolve a dispute arising from an M&A trans-
action, even if the SPA is in English language. While 
it is common practice to use arbitration clauses in 
(cross-border) M&A, it is worthwhile to consider 
jurisdiction of ordinary state courts, where proceed-
ings are potentially less expensive.

•  From a purchaser’s point of view, the decision dem-
onstrates the implications of guarantees referring to 
an effective date: a breach of a guarantee only applies 
where the requirements are fulfilled on the effective 
date. A protection against prior breaches requires a 
specific clause relating to such prior time frame.

•  From a seller’s point of view, the judgment confirms 
that the due diligence documentation should be 
retained, along with evidence that the documents 
were reviewed by the purchaser. In the specific 
setting, the seller was not required to disclose the 
relevant breach, rather the purchaser was under an 
obligation to further investigate the matter.
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About our M&A practice

We provide advice on all legal aspects of the sale and purchase of enterprises and shareholdings. We provide 
support on questions of structuring prior to the transaction, in processing and conducting the due diligence and 
during the contract negotiations to follow. As member of ‘The Law Firm Network’ we are capable of acting in all 
major jurisdictions globally. 

Our M&A practice is ranked Band 2 for “Corporate/M&A: Mid-Market” by Chambers & Partners Europe 2015 
and Tier II for “M&A: Mid-Sized Domestic Deals (under € 500m)” by Legal500 2015.

Contact

Please contact Kai Graf v. der Recke at HAVER & MAILÄNDER who can help you with any queries on this topic.

Information contained in this update is not intended to constitute legal advice by the author or the attorneys at HAVER & MAILÄNDER, 
and they expressly disclaim any such interpretation by any party. Specific legal advice depends on the facts of each situation and may 
vary from situation to situation.


